COMPTROLLER GEMERAL OF THE UNIVED STATES
WASHINGTON, D.C. 2034

L0387

. B=15B549 January 22, 1974

The Honorable Arthur P, Sampson

- Adoinistrator

General Services Adoinfutration
Dear Mr., Sampsont .

., We have for consideration the claims of Me«ssra, Jacob H, Amstute,
James A, Buyer, Moses Brown, Clarence A. Dalaine, Pred L, Jones,
William W, Jones, Emal Jordan, Milton Joseph Simon, James 8, Smallwood,
William R, Smith and Melvin H, Streets, Those 11 individuals, all past
or present m%pspra of the Federal Protective Service, GSA, Rugion III,
hlve[§laimdﬂ SVertime compennntiqﬁ]in accordance with the holding by
the Court of Clains in Eugie L. Bavlor et al., v, linited States, 198

C. Cls, 331 (1972),

. Finding that the overtime activities involved had been officially
ordered and approved by appronriate Region XII officials, tha Court held
that each of the 33 plaintiffs who testified and presented evidence was
entitled to recover insofar as he had substantiated his claim, The Trial
Coumissioner, vhose opinion with modifications was adopted by the Court,
statad?

Y "Peelininary to outlining the pertinent facts, one

matter relating to the prosecution of this case by plain-
tiffs and the evidenrne introduced herein by them ehould he
briefly mentioned at this point. An average time :aquired
each vorkday for the plaintiffs to comply with the guard
force regulations ard alleged work 'orders' is not claimed
by them, Rather, each of the plaintiffs who testified in
this case claims entitlement to compensation for different
smounts of preshift and postshift overtimu assertedly
neceasarily performed by him., The difference in the amounts
of overtime clained by each plaintiff guard is largely
attributable to the variations in the individual's situation
with respect tou the location of his assigned locker, gun -
issue point, and duty post during the claim period., 1Im
view of the foregoing and other circunstances presented
hera, it was considered easential chat each of the 47
plairtiffs atill in this case should testify concerning

his wwmn individual situation in support of the claim ad-
vzaced by hin, Under the ground rules established for

che conduct of the trial held herein, it was contemplated
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that each plaintiff would have to stand on, and ba

bound by, his own proof{ that separate findings would

be proposed and wade as to each plaintiff with respect

to the amount of tinme it necessarily took him to per-
form the various preshift and postshift activities
requived of him, and the total overtinme, if any, he
vorked for which he was entirled to compensation; and
that the petition would be dicmissed as to all plaintiffs
vho did not appear and present testirony at the trial,
Thirty~thrae plaintiffs testified, but the other 14 of
thenr did not do so, The findings requested by plaintiffs
included separate ones with respect to cach of the plain-
tiffs who testified but not as to the othera, Defendant
did not subait requested findings as to each plaintiff,”

Under the decision the particular circunstances of an individual
guard's assignnents deternine, in large part, the amount of addifional
compensatinn to which he is entitled, The particular functions for which
the Court held conpensation due included changing into and out of uni-
form prior to February 238, 1966, obtaining and replacing firearms whers

required, walking between locker location, Run control point where applicable,

and post or posts of duty, and, in the cnse of supervisory officers,
perforning prelininary and postliminary supervisory responsibilities,

Thus, with the exception of compensation due for the tine involved
in uniform changing, allowance of an individual claim depends upon

. whether the particular guard was required to carry a gun, the location

of his locker, control point, if any, and pust or posts of duty, the
rvessonable walking or travel time betwveen those points, and, in the case
of supervisors, the particular functions he was required to perform,

The above information provided by each of the 11 claimants here
involved iy included as parts "a" of Enclosures 1 through 11, Those
11 enclosures, one fnr each claimant, contain at parts "b" an analysis
of the nunber of minutes overtime performed by each, and at parts 'c* a
computation of the amount due each, Enclosure 1 contains a detailed®
discussion of the method used in .computing the amount due and is nade
a part of this docision by incorporation., By this decision we are
authorlzing GSA to pay the claing of the 11 individuals herc involved
to the extent indicated in those enclosures in accordance generally
with the holding in the Baylor case, with the exceptions and in line
with the preliminary cocments hereinafter contained,
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The Court of Claics found the 3] claimants involved in the Bsylor
case entitled to cowpensation up to February 28, 1966, as of which data
guards vere no longer vequived to change into and out of uniform after
reporting to their asswinned locker areas, The Court did not howaver
conafder tha antitlenment of puards to overtima compensation for other
preliminary and poatliainary sctivities which they perforsed during
subsequent pnriods, Insofar as the asount of time involved in activitias
other than changing uniform may hava involved in excess of 10 zinutes
per day after set off of duty-free lunch periods, psyncnt of ovartine
gubsequent to February 28, 1966, is hereby authorized., Tha reasonabls
travel time between the various points has been datermined by GSA by
on-site ti_ing, Ve hnve allowed travel time to the extent the time
clnined does not exceed tha mmount datermined by GSA, Five of the 11
clainants nov before this Office, Hessra,.Royer, Brown, Jordan, Simon
and Strezets, have been deternined to have performed coapensabla overtice
work and we have thus held then entitled to compensation therefor up to
the date on vhich their claing wera £iled wvith our Transportation auwd
Claims Division, In this connection we point out that insofar as thelr
assignoents nay continue as they had up to dates of filing those cfficers
may be entitled to overtinme conpensation or a continuing busis, Overtine
is generally payahle after FPebruary 28, 1966, for the tims required to
travel batwvean gfun control point and post(s) of duty, and to obtain and
replace a firaarm where a fuard is required to obtain a firearm at a
location other than his post, 1In thes casa of supervisors, overtine is
payable vhera prelininsary and postlinmipary aupervisory responsibilities
are required.,

With the exception of the 11 individuale hera involved, wa are
unavare that any of the individuals who have filed clainmas wvith our
Transportation and Clains Divieion have presented the ovidence necessary
to support their clairs except insofar as they nay be entitled to over-
tine compensation for the tima involved in changinz uniformz, tiost have
submitted oerely a stateaent that they cloin overtime compensation for
having performed A cartain nunmber of ninutes of overtime per day concisting
3 any or all of the ahove-mantioned preliminary and postlininary activities,
Under the Court of Clain's holding and fn tho opinion of this Offivae-
thoss claims are insufficient except insofar as the claimants arve entitled
to overtime coapensation for the time involved 4in chancing into and out
of unirorm,

In the 11 canes hare involved, the individuals were given notica
of the insufficicncy of their claim nd wers provided forms by weans
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of wvhich they have now supplied the necessary additional information,

Our Tranasportation and Claims Divieion will notify those individuals
whose claims are hure recorded of the insufficienzy of their claime and
vill apprise them of the nature of additiomasl information they must
provide to further pursue their clains for smounta due in excess of that
owing for uniform changing time. \hen the requested information is
received, or after a suitable period has elupsed and it is determined

no additionnl infornation will bea received, the claims will be forwarded
to GSA for processing as indicated below, You will rota that zs a part
of the evidence in the 11 cases here discussed we huve required verification
of the nature of the guards' duties and the lucations of lockers, control
points and posts of duty by a supervisory officer familiar trith the in-
dividual guards' ussignzentoc and responsibilities, Except insofar a-
your vffice nay ratify the contanta of an individual's claim, payment

may not be nade on the basis of hia affidavit alone without the nacessnry
verification by a aupervisor or, vhere a supervisory officer cannast be
lucated, such other parsonnel ns you may deem appropriate,

The overtime hiurs otherwise creditable to each ird‘ridual involved
should be yeduced by the agaregate free lunch tine grant.d such individual.
Prior to paynent those individuale who have presented ro evidence supporting
their clains for prelininary and postlininary duties should be advised
that because they have not submitted additional information their clains
have been considered for uniforrm changing time only and that it haa been
determined that they ars due an anount certain which will be paid to then
upon their roturn of a release of any clain arising out of performance
of additional preliminary and postlinainury duties commencing from the
point in fime 10 years pricr to the date upon which their clains were
recelived by our Transportation and Claims Division. In this connectio:;
ve point out that we do nct generally favor the use of releasns., However,
ve feecl that the large number of clains and the tremendous anount of
administrative effort invnlved in settlement warrant their use to insure
that claimants present their claims in full at one time snd do not later
claim additione), amounts,

In each of the 1) cases here invnlvad it will be noted that
maximun of 15 minutes per day has been allowed for the tines involved in
changing into and out of uniform and that a naxioum of 4 minutes has been
alloved for tho time involved in obhtaining and replacing a firearm at a
control point that was not the sane 4L a puard's post of duty. The Court
in the Baylor case allowed a maximum of 20 and 6 minutes respectively fov
thooe accivities based unon averaging of the amounts claimed by each of
the 33 plnintiffu in accordance with the folloiring statement of the
Comaipsioner!
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"Upon conaideration of the testimony of 21l the
plaintifis and witneases, and after making allowances
and adjustnen:s in sona tinme finures deemed incredible
as baing exaggerated and excessively high, it is found
that the 7easonable paxinua averaze tinmes required of
the plaintiffs each workday to change from civilimn
clothas into their uniforos and make thezsalves pre-
sentable for duty after arviving at their lockerid was
10 miputes; that 10 ninutes wara also required to
change fron their uniforns back into their civilian
clothea; and that J mizutey wera required to deav
their weapons and the gane amount of tine was requirad
to turn them back in at tha concluasion of the duty
shift., Vhere weapons wern merely exchanged on post,
ustally no tize is especifically found and allowed, such
time generally being included in that alloved each guard
for travel betwveen his locker and post, Algo, with
respect to tha time allowed plaintiffs to changa clothes,
this tiws includes an allowance for perforsing miscellansous
duties such as naivziining their lockers in a neat and
orderly condition and standing inspections.

"8ince under the ground rules of the trial each
plaintiff nccessarily astood on hiis own proof, those
plaintiffs vho testified that they required nore than
the reasonable maxiz=un tines established for then to
change clothes o to drav and turn back in their npuns
have been allowsd only the reasonable maximum, while
those plaintiffs vho testified that it required thom lces
than the naxiram lorically ara allowed only tha highest
anount cof time they testified it actually took them to
perform these particular functions,"

GSA reports that bmsed upon tests which it has conducted, the amounts

datermined by the Court are excessive and recctmends payzent based upon

a maxinum of 15 ninutes uniform changing time and 4 minutes gun time,

The basis nov presented by GSA for reducing the soounts of tine in-
volved does not appear to have been preseanted or considered by the

Court, Also, we do not beliecve the Court rpinion requires the use of

the averaging technique for deternining the anountes of time neccssary

for particular activicties where other evidence is available, In viow

-Sﬂ



B-158549

of this and since the times cartified 'y 7SA are based om actual axperiencs,
we have adopted ths recommendation of GSAa,

Sincerely yours,

RF.XKELLER

Copptroller Ceneral
Lb°put" of the United States






